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In 2010, the Texas Public Policy Foundation 
published a checklist titled “Analyze before 

You Criminalize.”1 The checklist was—and 
still is—intended to assist legislators in halting 
the rise of overcriminalization. Policymakers 
welcomed the checklist, but many consistent-
ly asked a follow-up question: “This checklist 
helps us prevent new overcriminalization, but 
how do we reverse the overcriminalization 
that has already occurred?” Here are some an-
swers.

1.  Identify weak mens rea protections. 
Identify criminal laws containing weak or 
nonexistent mens rea protections and either 
eliminate the laws or amend them so that the 
appropriate culpable mental state is included. 
Civil and criminal law are distinguished by the 
requirement that a criminal must have a guilty 
state of mind (mens rea), but an increasing 
number of regulatory offenses nevertheless dis-
pense with the mens rea requirement or require 
merely criminal negligence rather than inten-
tional, knowing, or reckless conduct.2 

2.  Adopt a default mens rea statute. 
The American Legislative Exchange Coun-
cil (ALEC) has enacted model legislation that 
would apply a strong mens rea element to all 
criminal laws that are silent on this issue.3 

3.  Enact the Rule of Lenity. 
This is a rule of statutory interpretation in-
structing a court to resolve ambiguities con-
cerning whether the conduct at issue is crimi-
nally prohibited in favor of the defendant. This 
approach to statutory interpretation, which has 

been approved as ALEC model legislation, is 
consistent with the presumption of innocence 
and the need for laws to provide warning so 
that individuals and businesses are put on no-
tice about what conduct is criminal. Enshrin-
ing the rule of lenity will also discourage the 
careless drafting that results in vague laws.4 

4. Don’t criminalize offenses based on 
voluntary economic transactions. 
In many spheres of economic activity, volun-
tary transactions have been criminalized. Many 
antitrust laws, for example, provide for either 
civil or criminal penalties for transactions to 
which both buyer and seller have voluntarily 
consented.5 Criminalization of activities of this 
sort should be eliminated. Fraudulent trans-
actions, meaning those that involve coercion, 
would not be included in this category.

5.  Eliminate unnecessary occupational 
licensing requirements. 
Eliminate unnecessary occupational licensing 
requirements when the licensing is not needed 
to protect the health and safety of a consumer. 
Licensing now subjects nearly a third of the 
workforce to government control, going be-
yond such traditional areas as doctors and 
lawyers to embrace such professions as athletic 
trainers, egg brokers, sports agents, and tattoo-
ists. In many cases, this criminalizes work for 
no good reason. In addition to the evidence 
that unnecessary licensing reduces competition 
while failing to improve quality, the application 
of criminal penalties drains prosecutorial and 
judicial resources.6
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6.  Eliminate delegation of power to agencies  
through rulemaking.
Eliminate provisions that delegate the power to agencies to cre-
ate criminal offenses through rulemaking. Many provisions in 
state and federal statutes authorize regulatory agencies to desig-
nate any violation of their rules as a criminal offense. Such pro-
visions transfer the power to take away an individual’s liberty 
from duly elected officials to unelected bureaucrats. Moreover, 
as each day brings new agency rules and revisions of existing 
rules, these broad delegation provisions make it virtually im-
possible for businesses and individuals to keep track of what 
constitutes criminal conduct, undermining the fair warning 
principle.7

7.  Require that criminal laws unrelated to controlled 
substances include potential or actual harm to an 
individual victim as an element of the offense.
Require that criminal laws unrelated to controlled substances 
include potential or actual harm to an individual victim as 
an element of the offense. Eleven felonies in Texas relating to 
harvesting oysters do not require that the conduct at issue in-
volve actual or potential danger to health or safety. With such 
regulatory offenses, the purpose of criminal law to protect one 
individual from harm by another is subverted because the 
purported “victim” is the government. Allowing state agen-
cies and prosecutors to bring cases that involve no harm to an 
individual victim expands the coercive power of government 
and diverts resources from prosecutions that are necessary to 
obtain restitution for individual victims and to promote pub-
lic safety. While administrative rulemaking and civil proceed-
ings may utilize a cost-benefit analysis to evaluate whether the 
conduct at issue was on balance harmful, no such balancing 
occurs in criminal proceedings because, traditionally, criminal 
law applies only to those activities that are inexcusable precisely 
because of the harm to others that is involved. Thus, criminal 
law is an overly blunt instrument for regulating many non-
fraudulent business activities.8

8.  Identify and consolidate duplicative laws 
which sanction essentially the same behavior.
Identify duplicative laws which sanction essentially the same 
behavior and consolidate these laws. A variety of different laws 
punishing the same behavior imbues governments with the 
power to decide how to craft criminal charges, and it lessens the 
government’s obligation to demonstrate the elements of a par-
ticular charge. Overlapping criminal laws undermine the clarity 
of criminal law. Clarity is necessary because it allows individuals 
and a business to understand what conduct is criminal. Overlap-
ping criminal laws also needlessly complicate the work of courts.9 

9.  Reclassify misdemeanors to remove jail time 
when unnecessary or convert to a civil violation. 
Overly harsh classifications of petty crimes not only waste 
state prosecutorial resources, they sometimes waste state in-
digent defense resources because defendants are constitution-
ally entitled to state-paid counsel if accused of a crime pun-
ishable by possible jail time. By identifying misdemeanors for 
which individuals are rarely sentenced to jail, policymakers 
can lower the misdemeanor to a level that does not carry jail 
time, thereby conserving both prosecutorial and indigent de-
fense resources.10 In the state of Texas, for example, making 
silent calls to 91111 and the possession of two ounces or less of 
marijuana12 might be examples.

10.  Apply consistent criteria in distinguishing 
felonies from misdemeanors. 
Felonies typically carry a more severe punishment, including 
more collateral consequences affecting the offender’s ability to 
earn a living. Criteria should include: 

1) whether, and to what extent, the conduct causes lasting dam-
age to others (for example, assault could be a misdemeanor or 
felony depending on the extent of the injury); 

2) the extent of blameworthiness that typically accompanies 
the type of offense, including in repeatedly perpetrating the of-
fense in cases where it only becomes a felony upon multiple 
convictions (for example, there is greater culpability upon a 
third DWI conviction than upon an initial one); and 

3) the impact on future public safety (asking whether the dan-
ger posed by the offense necessitates incapacitating the person 
in a substantial number of cases for more than a year or two).

11.  Create a commission to examine and identify all 
criminal laws that are redundant, unnecessary, or 
overbroad.
Create a commission of key stakeholders to examine all crimi-
nal laws to identify those that are redundant, unnecessary, or 
overbroad. The commission should consist of key stakeholders 
such as judges, prosecutors, criminal defense lawyers, and busi-
ness leaders. The goal would be to develop a consensus for om-
nibus legislation that would streamline criminal laws, recogniz-
ing that such laws are so numerous and complex that legislators 
would have difficulty drafting a comprehensive rewrite of them 
during the short legislative sessions in many states.13
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12.  Apply the Tenth Amendment to criminal law. 
The Tenth Amendment is increasingly ignored by a federal 
government that seizes an ever-larger role in health care, en-
vironmental regulation, and other economic matters. Less re-
marked upon, but equally troubling, is its increased jurisdic-

tion over routine matters of criminal law. Lawmakers should 
remove ‘the ordinary administration of criminal justice,’ 
as Federalist 17 referred to it, from the purview of the fed-
eral government, and return this authority to state and local 
governments.14
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