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Rewarding Results: Measuring and
Incentivizing Performance in Corrections

by Marc A. Levin, Esq.
Director, Center for Effective Justice

Executive Summary

in producing the greatest reduction in crime—

particularly the most serious crimes—for ev-
ery dollar spent. Conversely, the criminal justice
system should cost-effectively maximize positive
outcomes such as victim restitution, victim satis-
faction, and the employment of offenders as pro-
ductive citizens.

I n corrections, there is a strong public interest

It is often said that, if you dont measure some-
thing, you won't affect it. Similarly, if one incen-
tivizes certain results, it may increase the odds of
achieving those outcomes. Indeed, the two prin-
ciples are linked—measuring performance is a
prerequisite for developing a system of incentives,
since there must be an ongoing, reliable means of
determining whether the desired outcomes are be-
ing achieved.

Just like retirees monitoring their investment
portfolio, taxpayers deserve to know whether the
system they are funding is achieving the intended
results to the greatest degree possible with each
dollar spent. Unfortunately, corrections systems
have historically lacked clear, outcome-oriented
performance measures.

Instead, they have tended to insufficiently mea-
sure performance or employ measures based on
volume, such as how many offenders are convict-
ed or incarcerated. This conflicts with the over-
riding public policy objective, which is not more
criminals and a larger criminal justice system, but

lower crime and lower costs. Longer sentences and
more prisons may yield a smaller gain in public
safety for each dollar spent when compared with a
greater emphasis on strategies that prevent crime,
reduce recidivism, and use the least restrictive and
least costly sanction for an offender that is neces-
sary to protect public safety.

As budgets tighten, it is particularly important to
strengthen performance measures and reward re-
sults, ensuring taxpayers are kept safe and receive
the greatest return on their investment. Means of
accomplishing this in Texas include the following
recommendations:

o Revise performance measures for adult and ju-
venile corrections agencies to deemphasize the
current measures that focus on volume, such
as the number of offenders incarcerated or in
a program, and add measures that assess cost-
benefit based on outcomes such as recidivism
(re-offending), restitution, and the employ-
ment rate of ex-offenders.

o Change the adult probation funding formula
so that it is based not solely on the number of
individuals supervised, but also on outcomes
such as recidivism, revocations to prison, and
restitution collections, adjusted for the risk
level of the caseload.

o Reduce current incentives for local commu-
nities to send nonviolent adult offenders into
state lockups by implementing a version of the
Commitment Reduction Program that was
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enacted in 2009 for Texas' juvenile justice
system.

« Develop a new approach to outsourcing and
private correctional facilities that focuses not
simply on funding the provider or program
with the lowest cost, but on indicators of
quality and benchmarks for outcomes such
as recidivism.

Through these and other reforms that reward re-
sults, Texas can build on its recent progress in
lowering crime and controlling costs.

Introduction

In corrections policy, more isn't always better.
George Kelling, Harvard professor and 1990s ar-
chitect of New York City public safety policies
that achieved historic reductions in both crime
and incarceration, explained why.'

Kelling declared in a landmark 1991 essay that
over the last 30 years the criminal justice system
has exhibited “an endless temptation to spend
money” because of a lack of “fiscal balance be-
tween the parts” that an ideal “system” would
incorporate.’

Instead, he noted: “more police mean more
criminals arrested, more arrestees mean more
prosecutors and judges to convict, more con-
victs mean more prisons and more parole and
probation offices”

Conversely, there is little or no incentive to pre-
vent the crime that feeds the system, whether
through more effective policing, better proba-
tion supervision, substance abuse and mental
health treatment, or even policies that reduce
barriers to offenders obtaining employment and
housing. All these factors may lead to less of the
criminal behavior that results in more offenders
cycling in and out of an ever-growing correc-
tions system. We first examined the long-stand-
ing challenge of creating the right incentives in

this government sector that grows when it fails
in a 2005 publication.” Fortunately, since that
time, reforms have been made in Texas, as well
as in other U.S. states and Great Britain, which
have partially addressed this issue.

Nonetheless, some policy approaches still in-
centivize incarceration even for nonviolent of-
fenders, which is the most costly alternative. In
San Bernardino County, Calif., one of two per-
formance measures for the district attorney’s of-
fice is the percentage of felony cases resulting
in a prison sentence.* Of course, if a murderer
or rapist is being incarcerated, the public safe-
ty benefit may be well worth the cost, but what
about a non-violent, first time drug possession
felony offender or a felony shoplifting offender
whose victim is more interested in restitution
than incarceration?

The broader problem is that funding of correc-
tions programs is typically based on volume.
More prisoners or more probationers results
in more funding for the government entity in-
volved. Funding by volume means that the re-
sults taxpayers seek—such as the greatest de-
crease in the most damaging crimes for every
dollar spent, restitution for crime victims, and
the integration of more ex-offenders into the
productive, tax-paying segment of society—are
not being incentivized. Through tying funding
to performance in both government-operated
corrections programs and in contracting with
private providers, policymakers can better align
corrections funding with desired outcomes.

Measuring Performance

Best Practices

A prerequisite for basing a portion of funding
on results is the development of a reasonably
accurate method of measuring performance.
While performance measures do not themselves
reduce recidivism or control correctional costs,
they can indirectly do so by assisting policy-
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makers in identifying effective programs and
creating an incentive for corrections agencies to
improve outcomes. Clear and instructive perfor-
mance measures also foster greater transparency
in government, allowing the public to better as-
certain whether programs are working.

Both the American Correctional Association
and the Pew Center on the States Public Safety
Performance Project recommend probation and
parole system performance measures for recidi-
vism, substance use, restitution collected, offend-
er employment, and compliance with “no con-
tact” orders (as when a probationer or parolee is
prohibited from going near a victim, children in
general, or other designated individuals).

Another key benchmark for probation and pa-
role programs is revocations to prison. It is par-
ticularly to important to focus within this cat-
egory on the number of revocations for rules
violations. These are revocations where the of-
fender has not been charged with a new offense.
They may involve missing an appointment or
failing a drug test. Such “technical revocations”
where a new crime is not alleged typically ac-
count for half of the probationers revoked to
prison each year.

A recent report by the Pew Center Public Safety
Performance Project noted:

Other states—including Washington, Nebras-
ka, Ohio, Alaska, Wyoming and Iowa—are
producing their own corrections-specific mea-
surement systems. One of the most sophisticat-
ed is Oregon Accountability Model, a System
currently being developed by Oregon. The stra-
tegic plan has a multi-step process for evaluat-
ing and improving every aspect of the depart-
ment through performance measures, including
some mandated by the legislature and others
developed by the department. The department’s
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measures are among the most sophisticated of
any state at tracking the factors that are most
likely to lead an offender to recidivate. For ex-
ample, rather than just tracking the recidivism
rate, the agency tracks the percentage of of-
fenders employed 180 days after release. Rath-
er than just tracking the percentage of inmates
completing programs, it tracks the percentage
who enter and complete the programs recom-
mended for them in an intake assessment.®

Challenges

Measuring performance is simply a matter of
identifying the key data points to be quantified
and collecting the data, but for that data to be
useful it must be assimilated and put into context.
Such analysis involves evaluating the cost-effec-
tiveness of different programs which may vary
even within the program depending on the type
of offender, the disparate performance of more
than 120 adult probation departments,* and the
impact of sentencing decisions that vary widely
across jurisdictions. Here, many complexities
arise, partly because no offender is exactly alike
others in terms of factors such as prior record,
risk factors, and facts surrounding the offense.

For example, the composition of a probation or
parole caseload may vary from one officer and ju-
risdiction to the next. Similarly, one prison may
house more difficult offenders than another. If
one county sentences to probation offenders who
would have gone to prison in a second county,
the first county may have a more challenging
probation caseload. So, in comparing the degree
to which different jurisdictions utilize the state
prison system and the public safety benefits they
obtain for every dollar spent, it may be necessary
to examine longitudinal data over extended time-
frames such as three, five, and ten years that re-
flects sentencing decisions and the outcomes and
costs of both probation and incarceration.

*Texas probation departments are statutorily referred to as Community Supervision Corrections Departments (CSCDs). While
populous counties have their own department, smaller rural counties often share a department.
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In comparing the rates at which probationers or
prisoners re-offend, it is important to note that
risk level and the seriousness of the offense fre-
quently do not correspond. For example, a first-
time offender who commits a violent act in the
heat of passion may be low-risk as determined
by a standardized assessment instrument be-
cause he has no prior offenses, is employed, is
not mentally ill or chemically dependent, has
normal family and social connections, and ex-
hibits other positive indicators that correlate
with a low chance of recidivism.

Conversely, a low-level drug offender may be
high risk because of factors such as homeless-
ness, mental illness, and the lack of family or so-
cial supports, although importantly the primary
risk for many such offenders may be another
drug possession case rather than a violent or sex
offense, which is the type of risk that should be
more heavily considered in making evidence-
based decisions since it is these crimes that have
the greatest negative impact on the public. A
three-factor Violence Risk Screening Instrument
has been developed by researchers and validat-
ed on probationers in Multnomah County, Or-
egon (Portland) that would enable practitioners
to better determine which nonviolent offend-
ers may pose a substantial risk of committing a
more serious offense in the future in the absence
of the proper intervention.” In Texas, all proba-
tion departments as well as the parole division
administer a risk assessment instrument so it is
possible to adjust for the risk level of their case-
load in evaluating performance, though it is not
specific to the risk of violent crime.

Similarly, Texas prisons are challenging to com-
pare with one another because they vary widely
by security level, type of offenders, and available
programming. Moreover, inmates are frequently
transferred among units for reasons such as eve-
ning out capacity across the system, responding
to disciplinary violations requiring a higher level
of custody, and providing access to a specialized
education, treatment, or vocational program.

However, inmates assigned to a privately oper-
ated unit are rarely moved. This occurs only in
the few instances when repeated and/or severe
disciplinary violations require a higher level
of custody or solitary confinement which the
Texas Department of Criminal Justice (TDC]J)
terms administrative segregation. Under TDC]
policy, all maximum security units are state-run
and private units do not house high security or
administratively segregated (solitary confine-
ment) offenders.

Perhaps the outcome of greatest interest to poli-
cymakers and the public is recidivism, though
there is no single standard across states and cor-
rectional programs. The many ways to measure
recidivism include self-reporting, re-arrest rate,
re-conviction rate, and re-incarceration rate. A
range of methodological concerns arise, such
as distinguishing between re-incarceration for
a new offense versus violating a term of super-
vision and between severe and relatively minor
new offenses.

For example, if a probationer or parolee com-
mits a new violent offense, it is of greater signif-
icance than if he commits misdemeanor shop-
lifting or possesses marijuana. Yet, typically,
recidivism is measured without regard to the
severity of the new offense or rules violation.
Jurisdictions also use varying timeframes for
measuring recidivism, though a three-year rate
is most commonly used.

To the extent a share of funding is tied to out-
comes, the policy can be made more workable
by using measures in addition to recidivism that
can be calculated in a shorter period. Some of
these measures may in fact be, to some degree,
proxies for recidivism.

For instance, inmates who obtain a vocational
certificate while in prison are significantly less
likely to recidivate.® If part of the funding for
a prison, whether public or private, was linked
to this and other outcomes measurable upon
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or shortly after release, these aspects of the
performance-based funding system could be
measured and analyzed much sooner than re-
cidivism for a given cohort of released inmates.
Typical recidivism measurements would oc-
cur one to three years after a given cohort of
inmates is released. Also, the prison could have
total control over how programming is deliv-
ered within the unit, whereas other entities,
such as the parole system, would have a signifi-
cant influence over recidivism following an in-
mate’s release.

Future Directions

While measuring, evaluating, and rewarding
performance is challenging, the difficulty of the
task does not diminish its importance or desir-
ability. In addition to the aforementioned ex-
amples of best practices in this country, Eng-
land is charting a particularly innovative course
in this regard.

A British proposal for incentive funding seeks
to better align longitudinal responsibility for
an offender with accountability for their con-
duct and reformation. The idea is to create a
system in which each warden or contractor has
a portfolio of inmates—as if they were invest-
ments. The goal is to achieve a positive return
by reducing recidivism through the efficient al-
location of resources and implementation of ef-
fective practices both during the incarceration
and parole phases of the offender’s progression
through the system.’

In effect, the plan would fund prisons partly
based on their results. A basic tier of funding
would keep the lights on at prisons and parole
offices; a second tier would be based on perfor-
mance, primarily measured by recidivism with-
in several years of release. Existing contracts
with private prisons would be restructured on
this basis, and public prisons would be decen-
tralized under appointed “governors” with the
responsibility and accompanying accountabil-
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While measuring, evaluating,
and rewarding performance
is challenging, the difficulty of
the task does not diminish its
importance or desirability.

ity for their “portfolios” of inmates as they ad-
vance from prison to parole.

The United Kingdom (U.K.) already utilizes a
competitive commissioning system with out-
come-based goals. Regional corrections com-
missioners are evaluated using benchmarks
such as recidivism reduction. If public correc-
tions programs under their supervision fail to
meet well-defined performance targets, com-
missioners are required to outsource services
through contracts that provide clear incentives
for improved performance.'

In April 2008, the governing boards of six pro-
bation areas were redesignated as Probation
Trusts. The change affords them greater auton-
omy but also subjects them to greater competi-
tion and loss of “business” if their performance
on offender outcomes falls short." Two addi-
tional trusts were added in April 2009."

Most recently, in March 2010, the UK. an-
nounced a highly innovative approach to in-
centivizing positive correctional outcomes.
Through social impact bonds, private investors
are being invited to pay for a project to reha-
bilitate British offenders and receive a return on
their money if reoffending rates decline.

The Guardian newspaper reported, “Investors
will pay £5 million towards intensive education
and support for short-term prisoners leaving
Peterborough prison in Cambridgeshire. A to-
tal of 3,000 will be helped over six years by the
St. Giles Trust, a non-profit organization which
specializes in working with ex-offenders.”"?
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In this pilot program, investors reap a profit if
reoffending rates fall by 7.5 percent or more,
with profits increasing based on the amount of
government savings from reduced recidivism,
up to a maximum return of 13 percent. The pi-
lot program focuses primarily on non-violent,
low-level prisoners released after serving short
jail sentences, as 75 percent typically commit
another crime within two years of release.

An evaluation of the St. Giles Trust reentry
program found that a 40 percent reduction in
re-offending results in savings of £10 for every
pound invested. The great promise of this pi-
lot program is that private capital will now fuel
an engine for lower crime and reduced costs to
taxpayers.

Linking Funding to the
Performance of Government
Corrections Programs

Traditionally, Texas and other states have fund-
ed adult prison, probation, and parole based on
the number of offenders in each system. With
this model, a prison or probation department
successful in reducing re-offending receives
the same level of funding as its less successful
counterpart.

In 2005, Texas took a first step in shifting this
paradigm through grants to adult probation
departments that were linked to performance.
Local probation departments could obtain the
new share of funding from the state for caseload
reduction and enhanced supervision and treat-
ment only if they agreed to a goal of 10 percent
fewer revocations to prison and adopted a pro-
gressive sanctions model.

Progressive sanctions involve responding to
rule violations—missing an appointment or
failing a drug test, etc.—with a swift, sure, and
commensurate sanction, such as requiring in-
creased reporting or a few nights in the county

jail. Progressive sanctions, along with positive
incentives for exemplary conduct by probation-
ers, have been proven to reduce re-offending
and provide an alternative to a costly revoca-
tion to prison that still holds probationers ac-
countable for rules violations."* The increasing
number of probationers revoked to prison for
rules violations other than a new offense was
one of the key trends that led to the January
2007 projection that Texas would need another
17,332 prison beds by 2012.

With a few exceptions, probation departments
participating in the new funding stream have
succeeded in reducing the number of proba-
tioners revoked to prison for rules violations
or new offenses. It is not a strict performance
incentive program, because there is no specific
provision for reducing the funding if the goals
of 10 percent fewer revocations and uniform
use of progressive sanctions are not achieved.

Adult probation revocations since fiscal year
2006 have declined 4.14 percent in proba-
tion departments receiving diversionary grant
funds while increasing 9.79 percent in non-
participating departments.”” Nearly all of the
largest probation departments in the state were
among those that began receiving the diversion
funding in fiscal year 2006. In the first two years
alone, participating departments have reduced
their technical revocations by 16 percent, while
non-participating departments have increased
technical revocations by 8 percent.’® Had all
departments increased revocations by 8 per-
cent, another 2,640 probationers would have
been returned to prison at a cost of $119 mil-
lion, not including the cost of constructing ad-
ditional prisons. This cost would have far ex-
ceeded the cost of creating this new probation
funding stream. Departments receiving the
tunding used most of it to reduce caseloads of
probationers per supervising officer from 150
to about 110.
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The Texas Department of Criminal Justice
Community Justice Assistance Division (TDCJ-
CJAD), which distributes probation funding
and conducts oversight of departments, is
following up with action plans for a handful of
diversion-funded departments that have not
delivered.

For example, while technical revocations in
funded departments have declined overall by
about 2,000, they increased in Bexar and Col-
lin counties where in both cases the probation
department director has been replaced since
the new funding began. When these counties
are excluded, revocations declined from 18,130
to 14,477 from the 2004-05 to 2008-09 biennia
among the departments that began receiving
diversion funding in 2006."

Evidence points to no increase in crimes due
to keeping on probation more technical viola-
tors who might have previously gone to prison,
which may be due partly to the fact that de-
partments receiving the funding used much
of it to reduce caseload size to enhance super-
vision and were required to adopt and imple-
ment guidelines for progressive sanctions. In-
deed, the trend in revocations for new offenses
among these departments over this time is
slightly superior to those departments that did
not receive diversion funding.'®

Further, probation placements have increased
substantially among departments participat-
ing in the supplemental funding stream." This
suggests that the additional resources available
for supervision and treatment may be increas-
ing prosecutors’ and judges’ confidence in pro-
bation, encouraging them to utilize it more
often in lieu of prison. This effect, like the de-
cline in revocations, results in less incarcera-
tion and overall savings for taxpayers.?® Since
the additional diversion funding for participat-
ing probation departments began in fiscal year
2006, the crime rate in Texas has continued to
decline.”!

Rewarding Results: Measuring and Incentivizing Performance in Corrections

While some might have assumed that more
people entering probation instead of prison
would result in more crime, Texas’ experience is
consistent with results from Maryland’s correc-
tional options program, showing that low-risk,
non-violent offenders sentenced to probation
with graduated sanctions and services were 22
percent less likely to recidivate than comparable
offenders sentenced to prison.” Clearly, a criti-
cal factor is the quality of the probation super-
vision and programming, and given that proba-
tion costs Texas taxpayers about 35 times less
than prison, even the most intensive probation
programs with highly capable staff can be im-
plemented for many more offenders at the same
cost as one prison bed.

Overhauling Outsourcing:

Seeking Innovation to Enhance
Correctional Outcomes in Addition
to Cost Control

Privately Operated Corrections in Texas

Although the merits of private prisons are
much-debated, this discussion can obscure the
fact that for-profit and non-profit entities in
Texas and many other states operate numerous
residential and non-residential community cor-
rections programs for adults and juveniles. In
fact, of the 20,362 privately operated beds un-
der contract with TDC]J, only 4,118 are in actual
prisons. The remainder are in other types of cor-
rectional facilities, such as state jails, pre-parole
transfer facilities, and intermediate sanctions
facilities. While the jails and pre-parole transfer
facilities operated by for-profit companies are
very similar to prisons, other types of facilities
such as community corrections centers, halfway
houses, and residential drug treatment centers
that in many cases are operated by non-profit
companies that contract with the state and lo-
cal probation departments are substantially dif-
ferent than prisons. Also, prisons operated by
TDC]J routinely outsource various functions,
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including the operation of in-prison drug treat-
ment, to vendors such as the non-profit Gate-
way Foundation.

Interestingly, state jails and pre-parole transfer
facilities were intended to be significantly dif-
ferent from prisons, as the initial contracts in
the early 1990s for these facilities focused more
on treatment and preparation for reentry. How-
ever, they have evolved into being very similar
as programming was scaled back as a rapidly
growing inmate population pressured the over-
all corrections budget, creating an impetus to
drive down per inmate costs up until the 2007
session, even when it meant eliminating educa-
tional, treatment, and vocational programs that
may be correlated with lower recidivism. In fact,
for capacity reasons, about half of all inmates at
state jails are third degree or higher felons.

Support and Criticism of For-Profit
Correctional Facilities

Some evidence suggests that private prisons
cost less to operate than government-run pris-
ons, producing savings of 5 to 20 percent.”® Of
28 studies reviewed by the Reason Foundation,
22 found that savings averaged about 15 per-
cent; the other six studies found the costs to be
about the same.*

Savings may be attributable to 1) the pressures
of competitive bidding that incentivize efficien-
cies, 2) innovations in the design of units that
improve sight lines and other elements, therefore
reducing the number of staff needed for security,
and 3) the fact that the state is not liable for the
retirement costs of private prison staff.?®

On average, in 2008 it cost Texas taxpayers
$47.50 a day to keep an offender in a state pris-
on.” The state paid county jails $41.48 a day for
each bed it rented prior to August 2009 when
these leases were terminated. In 2008, privately
operated prisons cost the state $36.10 per day.”’
Interestingly, the gap between the cost of incar-

ceration in Texas and California is far greater
than the gap between public and private pris-
ons in Texas, as California spends more than
$128 per day per inmate.*®

Also, privatization may create a positive incen-
tive for greater efficiency in state-run prisons.
A study by Vanderbilt University professors
found that states utilizing private prisons had
considerably more success in controlling pub-
lic corrections spending than did states with
no private prisons. From 1999 to 2004, the av-
erage cost of housing prisoners in a public fa-
cility grew by about 5 percent in states without
a private prison. States with some prisoners in
privately run lockups saw their average costs
increase by less than 2 percent.” During this
same period, the number of states with private
prisons went from 13 to 34.%

In Virginia, private prisons broke new ground
by not adhering to the public prisons’ policy of
storing 30 days of food—an anachronism, said
three scholars, dating from “the days of mule
trains, when there was a need to keep alarge sup-
ply of food in storage in case of bad weather™
When the state-run prisons saw that the private
operators were saving money by storing less
food, they, too, changed the policy. The schol-
ars—James Blumenstein, Mark Cohen, and Su-
man Seth—argue that such “cross-fertilization”
is one of the main benefits of privatization.

Nonetheless, critics of private prisons question
cost savings, charge that private facilities are not
sufficiently accountable for the quality of ser-
vices, cite alleged violations of inmates’ rights,
and argue there is a lack of transparency, since
private firms are often not covered by public in-
formation statutes.”” Interestingly, since private
prisons do not enjoy sovereign immunity, they
are more vulnerable to being sued for damages
by inmates for abuses, creating more account-
ability at least through the avenue of litigation.
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The quality of private and public prisons is in-
deed difficult to measure. Even where objec-
tive measurements such as recidivism are used,
it may be difficult or impossible to adjust for
other factors such as the varying risk levels of
inmates in different facilities. In reviewing ex-
isting research, the Reason Foundation found
that many studies determined private prisons
outperformed their counterparts on measures
such as assaults and unit disruptions, while
some other studies found the opposite.*® Still
another group of studies found no significant
differences.* Just as with government-run pris-
ons, private prisons can be expected to vary
widely across operators and units based on
factors such as program availability, program
design, contractual provisions, limitations of
the physical plant, staff quality, and internal
accountability mechanisms to prevent and re-
spond to crises and allegations of abuse.

One of the most thorough studies, by sociolo-
gist Charles Logan, surveyed staff and inmates
at a New Mexico private prison and a public
prison in West Virginia, both of which house
women.” The survey compared the units along
eight dimensions (security, safety, order, care,
activity, justice, conditions, and management)
using some 333 variables.” Logan found the
private prison outperformed its public counter-
part in all dimensions except care.

However, another study by corrections re-
searcher Judith Greene comparing quality in-
dicators in Minnesota public prisons versus
private prisons in the state through a survey of
inmates found the state-run prisons fared better
in a majority of qualitative measures such as the
qualifications and performance of staff and the
implementation of treatment programs, though
the private units were rated superior in some
areas as well.’”* The report recommended re-

stricting private prisons to low security inmates
and that the current emphasis on controlling
costs be complemented with greater attention
to quality and accountability in contracts with
private operators. The potential benefits of fo-
cusing on factors other than simply cost per in-
mate are significant since a private contractor,
whether a non-profit or for-profit, can be ter-
minated whereas a government monopoly op-
erator cannot. However, if the lowest cost per
inmate is the only consideration in contracting
and there is no accountability for results, com-
petition can only be expected to produce the
same product bereft of innovations that con-
tinually drive quality in the non-correctional
marketplace where firms compete on value,
consisting of both cost and quality.

Another criticism of private prisons is that they
may create a private interest group with a finan-
cial incentive to lobby lawmakers for policies
that increase incarceration, such as by enact-
ing penalty enhancements. While this may be a
theoretical concern, research shows that public
prison guard unions have lobbied and waged
ballot campaigns for harsher sentences and
higher rates of incarceration.”® While the most
notorious exemplar of this strategy is the Cali-
fornia Correctional Peace Officers Association
(CCPOA), that union’s counterpart in Michigan
unsuccessfully fought to derail recent reforms
focusing on alternatives to incarceration.*

CCPOA sees privatization as undermining its
power by resulting in jobs for typically non-
unionized private prison guards. In fact, the
California union is the fifth largest source of
campaign contributions in the state. It gave
more than $3 million to elect Gov. Gray Davis,
who (before voters recalled him) presided over
ballooning incarceration rates.*” With pressure
from the union, prison guard salaries rose from

* Notably, Minnesota’s prisons offer a wider array of programming than most other states in both their public and privately-operated
units, and the extent to which program delivery retains fidelity to the design may impact the results.

Rewarding Results: Measuring and Incentivizing Performance in Corrections
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$14,400 in 1980 to $54,000 in 2002, along with
additional costs for benefits and pensions.*
Taking overtime into account, many guards
make more than $100,000 per year.*

As California resources have been drained to-
wards more prisons and higher salaries for
guards, little money has been left over for diver-
sion, probation, and parole. This contributed to
the nation’s most notorious “revolving door” of
re-incarceration, deepened the state’s budget
morass, and led to a federal court order requir-
ing the state to alleviate prison overcrowding.
A federal court recently warned that Califor-
nia was returning to an era when union leaders
were allowed to “overrule the most critical deci-

sions” of prison administrators.”*

Two measures currently pending in Congress
(H.R. 413 and S. 1611) would require state and
local governments to provide collective bargain-
ing for all public safety employees, a category
that includes prison guards and jailers.* Texas
state law currently prohibits collective bargain-
ing for public employees. If enacted, these pro-
posals, which together have approximately 200
congressional sponsors, could greatly increase
Texas prison operating costs by driving up sal-
aries. This could cause prisons, which already
account for 88 percent of the state’s corrections
budget, to crowd out funding for probation and
parole supervision and programming, making
it more difficult to sustain and build on the re-
cent investments in the front end of the system
that have been credited with helping the state
decrease both its crime and incarceration rates.

Outsourcing and Trends in Incarceration
Rates and Costs

During periods when states had budget sur-
pluses, critics of private prisons may have had
another concern. What if lowering prison costs
might pave the way for ever-increasing rates of
incarceration by making it relatively more af-
fordable? While virtually all observers agree

We are in a time of shrinking
budgets and, in 2009, the first
decline in total state prison
populations in 38 years.

that a minimum incarceration rate that is high
enough to encompass the most dangerous of-
fenders is correlated with public safety, research
suggests that once the incarceration rate ex-
ceeds a certain level, it may actually increase
crime as more and more low-risk, nonviolent
offenders are swept into prisons for brief terms,
particularly prisons that do little more than
warehouse, when they may be less likely to re-
cidivate if they had been subjected to a commu-
nity-based sanction and supervision.* Thus, up
until the last few years when both state budgets
and incarceration rates grew substantially, the
question posed was whether slightly lowering
the cost of prison operations would simply lead
to more incarceration, rather than savings be-
ing returned to taxpayers or used for other pur-
poses. Although it may seem counter-intuitive
to object to any means of reducing per inmate
costs, this criticism is based on the view that
lowering incarceration costs merely facilitates
an incarceration rate above what produces a net
positive return in lower crime for the same level
of total corrections spending.

Whatever the merits of this concern, Texas and
many other states are no longer in the age of the
1990s and early part of this century that brought
ever-increasing state budgets and incarceration
rates. Instead, we are in a time of shrinking bud-
gets and, in 2009, the first decline in total state
prison populations in 38 years.*® In the current
budget environment, with Texas and nearly ev-
ery other state facing large shortfalls, identify-
ing operational efficiencies that do not reduce
prison programming could actually contribute
savings to the corrections budget, thus avoid-
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ing the need to reduce diversion, probation, pa-
role, and in-prison educational, treatment, and
vocational programs. Accordingly, the role of
private providers—whether for-profit or non-
profit—must be examined as policymakers
seek to identify strategies to control overall cor-
rections spending without either reducing di-
version, probation, and treatment programs or
arbitrarily and haphazardly releasing inmates
who still pose a danger to the public.

Even as Texas' prison population declines, the
state continues to incarcerate many low-secu-
rity inmates in more costly, high-security state-
run lockups. Clearly, Texas does not need more
prisons or other remotely located lockups of
any type. Instead, policymakers should evaluate
whether, for example, some state jail inmates—
e.g., drug possession offenders convicted for less
than a gram and low-level property offenders
such as hot check writers—would be less likely to
re-offend if sentenced to a less costly community
corrections facility or day treatment program.
Secondly, it is an opportune time to examine
whether private providers could help the state
transition its correctional capacity to rely more
on lighter, less costly community-based facilities
that are in closer proximity to qualified treat-
ment staff, can provide work release programs
during the day for suitable offenders, are more
accessible for visitation, and can better facilitate
successful reentry as offenders are discharged to
the communities from where they came.

State jail felons serve on average less than a year
and are flat discharged without any supervi-
sion, being ineligible for parole or good time.
Thus the current approach provides little ben-
efit in terms of incapacitation of these nonvio-
lent offenders while, unlike a community-based
model, fraying any positive ties these offenders
might have in their communities, such as fam-
ily support, employment, and connections to
faith-based institutions. Not surprisingly, state
jail felons have the highest recidivism rate of
any type of state inmates."

One factor influencing policy decisions may be
that there may be less resistance to reducing the
inmate population and therefore the jobs at a
private facility. While decisions on which units
to downsize should ideally be made based on
objective factors rather than parochial consid-
erations, to the degree that dynamic contrib-
utes to greater practical flexibility in managing
capacity, it is advantageous. This is particularly
relevant in the current climate of shrinking tax
revenues, lower crime rates, declining prison
populations, and increasing interest in alterna-
tives approaches to incarceration that may de-
liver more public safety at a lower cost.

TDC]J has used short-term contracts for a small
number of beds leased at county jails, some of
which are privately operated. However, recent
drops in Texas’ incarceration rate and inmate
population enabled TDC]J, in August 2009, to
terminate the contracts for 1,899 beds at coun-
ty jails, some of which were privately operated.
While typical state contracts with private prison
operators run at least five years and require the
same programming as in comparable state-run
facilities, these were very short-term contracts,
and programming was largely absent. It made
sense to close these beds first as the prison pop-
ulation began declining.

When the Legislature downsized Texas Youth
Commission lockups in 2007, some legislators
sought to block the closure of their “home-
town” facilities, even though employees in good
standing were reassigned to other units and
staffing was reduced through attrition. Another
point in favor of those private facilities that are
privately financed: taxpayers are not stuck with
the sunken capital costs if a facility is no longer
needed.

By the same token, decisions to close prisons
that are not temporary contract beds should
not be based on whether the facility is public
or privately operated, but rather on a combina-
tion of objective factors—operating costs, pro-
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jected capital expenditures, value of the land if
sold, track record in staffing the facility (a prob-
lematic matter in some remote areas), offender
outcomes, verified complaints concerning staft,
and other quantifiable performance indicators.

Options for Updating Texas’ Traditional
Approach to Outsourcing

Often overlooked in the debate over whether to
outsource and utilize private corrections facili-
ties is how to best structure the contracts to the
extent such facilities continue to play a role in
the corrections system. In Texas, whether the
contract is for a private prison or a treatment
program within a state-run prison, the primary
focus has been identifying the lowest bidder to
perform the function in the exact same manner
as the state would have done. This approach, of
course, can yield operational cost savings, but it
gives short shrift to the potential benefits of fos-
tering innovation in the private sector—wheth-
er for-profit or non-profit—through more ef-
fective programmatic approaches that achieve
goals such as recidivism reduction.

To put it simply, if a private provider could
achieve a 15 percent reduction in recidivism
through innovative programming that would
cost 5 percent more, the benefits to taxpayers
from avoiding re-incarceration costs and, more
importantly, the benefits in terms of fewer vic-
tims of crime, could more than offset the initial
outlay.

The contracts that TDC] enters into with pri-
vate prison operators are hundreds of pages
long and require that every aspect of incarcer-
ation match that in state-run institutions. For
example, TDCJ] mandates that private prisons
use the same key systems as state prisons. Sim-
ilarly, private prison operators are required to
tailor their educational services to those offered
by the state’s Windham School District. This
means not simply making sure private opera-
tors offer the same curriculum, but also man-

dating such details as the school calendar and
the days oft schedule for teachers. Thus, there
is little room for innovation and no reason to
believe that the quality or results in Texas pri-
vate prisons would be superior to those in their
state-run counterparts. TDCJ’s contracts with
private providers, whether for private prisons
or a treatment program, typically base compen-
sation solely on a per diem, without regard to
the correctional outcomes achieved.

Recommendations

Strengthen Performance Measures

During the legislative interim, each state agen-
cy works with the Legislative Budget Board
and the Governor’s Office of Budget, Planning,
and Policy to determine what changes, if any,
should be made to the performance measures
that are incorporated into the agency’s bud-
get. Through this process, juvenile and adult
corrections performance measures should be
strengthened to emphasize results rather than
process and so-called “output” measures, such
as the total number of referrals and residential
placements.

A 2008 Texas Public Policy Foundation pub-
lication makes recommendations for such
changes, suggesting that volume measures be
replaced with results-oriented measures such
as three year re-referral rate for juvenile proba-
tion, technical revocation rate, and victim satis-
faction and restitution.”® Additionally, the pub-
lication recommends that the Texas Juvenile
Probation Commission (TJPC) begin tracking
the performance of each juvenile probation de-
partment to supplement aggregate data for all
departments. Similarly, TJPC should aggres-
sively use the performance data submitted by
departments to evaluate the effectiveness of
the local initiatives funded through the Com-
mitment Reduction Program (CRP) and then
work with those departments whose programs
are not fully achieving their goals to redesign
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the programs based on more effective programs
in other jurisdictions and national research.

Performance measures for adult corrections
also tend to focus too much on volume and not
enough on outcomes. These should be similar-
ly revised to focus on reducing recidivism and
lowering both the rate at which offenders under
community supervision commit new offenses
and the rate at which they are revoked to prison
for rules violations.

Making victims whole is one criminal justice goal
for which there is not an outcome-oriented per-
formance measure for TDCJ. However, unpub-
lished data provided by the agency to the Foun-
dation shows that in 2008, Texas probationers
who owed victim restitution paid an average of
$109, for a total of $46.8 million.” This is more
than 34 times the restitution paid by each prison
inmate.”® In 2008, Texas prison inmates paid a
mere $501,000 in total victim restitution, fines,
fees, and court costs, an average of only $3.21 per
inmate.” Texas probationers also performed 9.7
million community service hours in 2008—$63.3
million worth, based on an hourly rate of $6.55.%
However, statewide data is not maintained on
the percent of probationers who are current on
their restitution and community service obliga-
tions. That figure, along with the average amount
of restitution collected by offenders who owe it,
would be a useful measure for evaluating the
performance of various probation departments
and TDCJ’s parole division.

Utilize Results of Strengthened
Performance Measures to Guide Policy
and Funding Decisions

In addition to stronger, more outcome-orient-
ed performance measures for agencies, data
indicating the results of individual programs
would benefit policymakers as well as judges,
corrections administrators, and parole board
members. Of course, policymakers need to
know which programs are most cost-effective

At a time of strain on public
resources, there is an urgent
need to better align correctional
funding and goals through
creating positive incentives.

as they make decisions regarding the allocation
of funding. Moreover, Texas judges make deci-
sions every day regarding the sentence of a de-
fendant or revocation of a probationer; correc-
tions administrators decide whether to place an
inmate in a particular educational, treatment,
or vocational program; and parole board mem-
bers decide whether an inmate should be ap-
proved for release, and if so, whether comple-
tion one of many treatment programs should
be required as a condition of parole.

Ideally, each of these decision makers would
have access to a dashboard that indicated the
effectiveness of the various options for each of-
fender based on the outcomes of offenders of a
similar profile. Moreover, given that most cas-
es are resolved through plea bargains, and that
prosecutors’ duty is to obtain justice, which does
not always mean the longest sentence, why not
provide prosecutors with information to foster
evidence-based plea bargaining? A May 2009
Pew Center on the States Public Safety Perfor-
mance Project report “Arming the Courts with
Research: 10 Evidence-Based Sentencing Initia-
tives to Control Crime and Reduce Costs,” pro-
vides a blueprint for how to incorporate objec-
tive findings into sentencing practices.”

The Legislative Budget Board does not have the
same resources that the state’s Criminal Justice
Policy Council, which was abolished in 2003,
had to conduct evaluations of specific correc-
tional programs. It does, however, publish an
annual report on recidivism and revocations
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and is expected to release a report later this year
that will provide recidivism information con-
cerning certain treatment programs that were
expanded as part of the 2007 package of alter-
natives to building new prisons.* While much
presently unavailable data is needed to fully
implement evidence-based decision making at
sentencing, as well as in prison management
and community supervision, that approach is
clearly superior to relying on tradition or intu-
ition to determine which offenders require in-
carceration and which program would be most
effective for each type of offender.

Even before sufficient outcome data on pro-
grams is available, a dashboard for Texas
courts simply showing the available slots and
beds in various treatment programs would be
invaluable.

Prior to the 2007 expansion of these programs,
many had waiting lists, very often with no place
but behind bars to wait. The Legislative Budget
Board had told lawmakers it would cost more
than $2 billion to build 17,332 prison beds by
2012. Instead, key components of the $241 mil-
lion alternative corrections funding plan that
was enacted expanded the capacity of sanctions
and treatment programs that are either in lieu
of prison or must be completed within prison
in order to be released on parole.

Today, there is excess capacity in programs such
as the Substance Abuse Felony Punishment Fa-
cilities (SAFPFs), which are six-month thera-
peutic communities intended to divert non-
violent offenders with severe substance abuse
problems from prison. If the approximately
1,000 empty SAFPF beds were more fully uti-
lized this year for diversion, the state could po-
tentially close at least one prison by early 2011.
Yet, some judges and prosecutors may not be
aware that these beds are available, since prior
to 2007 offenders would wait for many months
in county jail for SAFPF bed to open up. Ac-
cordingly, many jurisdictions short-circuit-

ed the lengthy process and the jail costs they
would bear by simply sending those offenders
to prison for several years. Indeed, it was dif-
ficult to determine the true demand for SAFPF
beds since some jurisdictions stopped adding
offenders to the waiting list.

The studies on overall SAFPF outcomes were
performed by the Criminal Justice Policy
Council more than a decade ago. They found
that, when coupled with the transitional treat-
ment center reentry phase, SAFPFs did reduce
recidivism.” A more recent study from Dallas
demonstrates that large recidivism reductions
have been achieved through the reentry drug
court where supervision and treatment are
coordinated for offenders returning to Dallas
County from the SAFPF program.>

It is difficult to determine the degree to which
the empty SAFPF beds result from a lack of
awareness or the inclination of some jurisdic-
tions to send eligible offenders to prison in-
stead. TDCJ has sought to notify local authori-
ties about the empty SAFPF beds and additional
efforts in this regard are warranted. In 2011,
lawmakers should consider an incentive mea-
sure that would provide jurisdictions a share of
the savings to the state from downsizing pris-
ons if they increase the share of low-level, non-
violent drug offenders diverted to probation,
treatment, and SAFPF in lieu of prison.

Create Probation Funding Formula
Linking a Share of Funding to Outcomes

Arizona’s Performance-Based Probation
Funding Model

In 2008, Arizona enacted legislation that autho-
rized performance-based probation funding.”
This approach gives probation departments a
share of the state’s savings when they reduce re-
vocations to prison and new convictions, and
increase restitution collections. County proba-
tion departments receiving these funds are re-
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quired to use these monies to: 1) increase the
availability of substance abuse treatment pro-
grams for probationers, 2) increase the avail-
ability of risk reduction programs and inter-
ventions for probationers, and 3) make grants
to nonprofit victim services organizations to
partner with the probation department and the
court to assist victims and increase the amount
of restitution collected from probationers.

The Pew Center on the States Public Safety Per-
formance Project recommends that a perfor-
mance-based probation funding system should
appropriate 30 percent of savings for new con-
viction and revocation rates to probation de-
partments and an additional 5 percent each if
the probation department demonstrates im-
provement in employment, drug test results,
and victim restitution collection.

In 2009, the first year of its incentive funding
plan, Arizona saw a 12.8 percent decrease in re-
vocations of probationers to prison, including
decreases in all but three of the state’s 15 coun-
ties.” There was also a 1.9 percent reduction in
the number of probationers convicted of a new
felony.® In Mohave County, the probation de-
partment in 2009 reduced total revocations by
101. The percentage of probation caseload re-
vocations for new felonies dropped from 4.6 to
1.1.% This saved the state $1.7 million in incar-
ceration costs. Mohave County officials are ex-
pecting the state to fulfill its end of the bargain
by appropriating 40 percent of the savings to
the county in the next budget.

How did Mohave County achieve these results?
In short, by implementing evidence-based
practices—those techniques that research has
shown to reduce the risk of criminal behav-
jor. Assistant Probation Chief Alan Palomino
noted: “First we looked at our revocation pro-

cess and at who we were revoking. There were
a lot of technical violators who missed appoint-
ments or were just not doing exactly what was
required of them on their probation. We looked
at ways to motivate them toward cooperation
and buying into their own probation process.”

The enhancements in Mohave County’s ap-
proach to probation included:

» Training probation officers to utilize moti-
vational interviewing—a method of thera-
py that identifies and mobilizes the client’s
intrinsic values and goals to stimulate be-
havior change. Motivation to change is elic-
ited from the client, and not imposed from
without. It is assumed that ambivalence or
lack of resolve is the principal obstacle to
be overcome in triggering change.* Motiva-
tional interviewing has been designated by
the National Institute of Corrections as one
of eight evidence-based practices that con-
tribute to reduced recidivism.®

o Separating the minimum-risk offenders
from the medium- and high-risk popula-
tions and varying supervision and caseload
levels for each group, with one officer han-
dling minimum-risk offenders in each city
within the county.

o Better identifying the needs of each offend-
er, such as substance abuse programs, edu-
cational programs, and anger management.

o Implementing Moral Recognition Thera-
py, a cognitive educational program that
helps probationers understand that their
own choices have put them into their situa-
tions and makes them accountable for their
actions.

*In an example of motivational interviewing, an officer may ask a probationer questions designed to elicit self-motivational
statements such as, “What are you afraid might happen if things continue as they are?” and "What might be some advantages of

changing your behavior?”
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o Producing immediate consequences for
violations and positive accolades for
accomplishments.

Extending Texas’ New Juvenile Probation
Funding Model to the Adult System

In some ways, the Arizona measure is similar
to the budgetary provision that the Texas Leg-
islature adopted in 2009 that created the Com-
mitment Reduction Program (CRP) within the
juvenile justice system. In 2009, the Legislature
cut funding for the Texas Youth Commission
from $314 million in 2008 to $210 million in
2010 and $205 million in 2011, primarily due
to a decline in population.®® Effectively, part of
the savings—$45.7 million—was allocated for
the CRP, through which county juvenile boards
that choose to participate may obtain addi-
tional funds for community-based programs
in exchange for agreeing to target fewer com-
mitments to TYC. Rider 21 to the General Ap-
propriations Act requires that TJPC pay TYC
$51,100 for each youth committed to TYC in
excess of 1,783 youths per year.*

However, it appears this provision will not be
invoked. TYC commitments have fallen ap-
proximately 40 percent this year, with juvenile
probation departments on pace to meet and, in
many cases, come in far under their targets.”
This is particularly notable given that commit-
ments were already at historically low levels,
having declined by half from 2006 to 2009 as
the abuse scandal led to Senate Bill 103 in 2007
that downsized TYC.%

Through the CRP, departments submit to TJPC
funding plans linked to the number of youths
they pledge to divert from TYC. For example,
if a department’s three-year average of commit-
ments to TYC is 25, they can obtain their full

share of new funding by pledging to divert five
youths from TYC, a figure based on the state-
wide goal of 1,783 or fewer commitments. The
department can also obtain partial funding by
pledging to divert fewer than five youths.*

Plans for new or expanded programs must in-
clude supporting evidence or documentation
that the new program or service has had posi-
tive outcomes in other jurisdictions. Similarly,
plans for enhanced supervision or specialized
caseloads must include evidence of success. Ev-
idence of positive outcomes must also be pro-
vided for proposed residential services as well
as a description of how the family of a super-
vised youth will be incorporated into the reha-
bilitative efforts.

Departments will be evaluated according to the
following performance measures:®’

o Number of juveniles served;

o DPercentage of juveniles completing the
program(s);

« Percentage of juveniles with improved out-
comes (e.g., reduction in substance use or
increase in school attendance);

o Number of juveniles committed to TYC;

o Number of juveniles certified to stand trial
as adults;

« Re-offending (recidivism) as measured by
one-, two-, and three- year re-referral/re-
arrest and incarceration rates for all juve-
niles participating in the program; and

o Cost per youth diverted.

* The Commitment Reduction Program does not place a legal cap on the number of youths committed to TYC. Judges may still
commit youths for any felony offense or violations of probation. The county Juvenile Board, which includes the judges in the county

who hear juvenile cases, decides whether to participate in the Program.
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The guidelines specify that maximum diversion
funding shall not exceed the rate of $140 per
juvenile diverted per day or $51,100 annually.
The majority of the funds will support non-res-
idential programs that cost much less than this
maximum amount, though this figure still com-
pares favorably to the $99,000 annual cost of
TYC commitment in 2009.% Under the guide-
lines, any department that exceeds the target
for TYC commitments for 2010 to which they
agreed will have their share of this new funding
reduced or eliminated in 2011.

Factoring in the Risk Level of Departments’
Caseloads

In 2007, the Texas Legislature passed House Bill
3200, which incorporated some aspects of per-
formance-based probation funding.® It was ve-
toed by the Governor because it did not define
a technical revocation. The bill instructed the
TDCJ Community Justice Assistance Division,
which distributes funding to probation depart-
ments, to replace the current funding formula,
which is simply based on the number of proba-
tioners under supervision with a formula that
includes:

» Higher per capita rates for felony probation-
ers who are serving the early years of their
probation terms than for those serving the
end of their terms;

o Penalties in per capita funding for each
felony probationer whose probation was
revoked due to a technical violation of
probation; and

o Awards in per capita funding for each
felony defendant discharged due to an early
termination of probation.

Among the goals of the bill were to provide a
fiscal incentive to probation departments to use
approaches such as increased reporting, im-
position of a curfew, referral to treatment, and
electronic monitoring to respond to rules viola-
tions by probationers as an alternative to prison
revocations.

Though these intermediate sanctions cost pro-
bation departments money, they are far less
costly than revocation to prison. A revocation
shifts the full cost of that offender to the state.
Also, the legislation was based on testimony,
including that of some probation directors, to
the effect that individuals were being kept on
probation for many years after they had met all
their obligations and posed no threat to public
safety.”® After all, said witnesses, the probation-
er who routinely pays his fees—that cover half
of the departments’ budgets—and needs little
or no supervision, is the most attractive client.
This testimony at the Sunset Commission hear-
ings on TDCJ in 2006 combined with the Sun-
set staff’s research led the Commission to draw
this conclusion in its staff report.”* Given that
the research shows most violations and revoca-
tions occur within the first few years of a pro-
bation term, the frontloading of resources was
intended to create an incentive to focus super-
vision on these offenders.

The concern regarding definition of a technical
revocation can easily be addressed by provid-

*The report notes: “Because CSCDs receive both state funding and fees based on the number of offenders under supervision, neither
CSCDs nor the judges have incentive to terminate supervision early, which would deprive those departments of both sources of fund-
ing. In addition, low-risk offenders who have served several years of successful probation and may be eligible for early termination,
are typically less likely to recidivate, require less supervision, and are more likely to comply with conditions and pay fees. Keeping these
offenders on probation permits a CSCD to continue to collect fees and state funds, but requires the CSCD to expend fewer resources to

supervise the offenders.”
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ing that, if the probationer is not alleged to have
committed a new offense within six months of
the filing of a motion to revoke, the revocation
is a technical one. Policymakers should also
consider directing CJAD to incorporate into a
new funding formula the factors in the Arizona
legislation and the Pew model statute, as well as
the risk level of a department’s caseload.

An advantage of the CRP model over the Ari-
zona model is its upfront funding to probation
departments, permitting them to implement
the supervision and treatment strategies at the
beginning of the year or biennium. This would
allow them to divert more appropriate offend-
ers from prison, instead of forcing them to
spend local funds while awaiting their share of
the savings. This may be one reason why TYC
commitments in participating Texas juvenile
probation departments have declined at a much
faster rate than adult probation revocations to
prison in Arizona. The clawback provision in
the CRP as well as the annual TJPC review to
determine whether funding continues and, if
so, in what amount still gives the state leverage
to make sure the agreed upon targets are met.

Focus State Oversight of Private Correctional
Facilities on Results Rather Than Process

The goal of state oversight of private correc-
tional facilities should not be to make every as-
pect of these facilities identical to those of their
state counterparts. Currently, details such as
the lock and key system are specified in con-
tracts hundreds of pages long. While these fa-
cilities should be at least as humane and of-
fer comparable services as the state’s facilities,
there should be considerable flexibility so that
private operators can experiment with innova-
tive methods of meeting their contracts with
the state and accomplishing the goals of secur-
ing and reforming inmates. Benchmarks should
be focused on performance rather than process.

For example, if a private prison can develop an
educational program that enables more inmates
to obtain G.E.D.s, the program should be per-
mitted, even if the curriculum, type of instruc-
tor, length of courses, and other details differ
from those of the Windham School District,
which serves state prisons.

Change Private Contracts to Include a
Performance Bonus and Select Private Operators
and Providers Based on Performance Track
Record in Addition to Cost

The British Conservative Party has published a
policy paper recommending that private facil-
ity operators be paid a basic amount needed to
maintain operations plus a bonus tier of fund-
ing for recidivism reductions.”” The authors
note:

Private prisons are already docked money
if they fail to meet certain operational stan-
dards. Rewarding them for good performance
is a sensible extension of that principle. The
companies that currently run private prisons
have told us they would be willing to compete
for business where they were paid according to
their ability to cut recidivism.

Such an approach would make sense in Texas
only if the contracts with private operators were
overhauled to provide more flexibility to cus-
tomize programming. But Texas’ current pris-
on contracts specify every aspect of operations,
essentially making these facilities cookie-cutter
replicas of state-run prisons. The contracted
rate is a flat per diem with no ties to inmate out-
come measures. Instead, these contracts should
give private operators freedom to innovate, of-
fering bonuses based on outcomes such as re-
duced recidivism and the percentage of inmates
who earn a GED or occupational certificate.
Educational and vocational progress correlates
strongly with reduced recidivism.”
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Finally, when state agencies select private pro-
viders—whether to operate a private institution
or a particular treatment program—indicators
of quality and correctional outcomes in that
provider’s track record should be examined
along with the size of the bid. Clearly, the pub-
lic has an interest in avoiding security breaches
and violations of inmates’ rights, as well as in
the effectiveness of programs at these facili-

In Florida, former Governor Jeb Bush
instituted an accountability system for
measuring and rating the performance

of private entities that operate residential
programs for juveniles based on the quality
and outcomes of these programs.

ties that will influence the conduct of released
inmates. Bonding, insurance, and/or financial
stability criteria may be justified to avoid fly-
by-night operators. The goal should be the best
value, which is not always the lowest price.

Texas can look east to find an example of a
state that has systematically used performance
measures and accountability in its contract-
ing procedures to drive resources from failing
corrections programs into more effective ones.
In Florida, former Governor Jeb Bush insti-
tuted an accountability system for measuring
and rating the performance of private entities
that operate residential programs for juveniles
based on the quality and outcomes of these pro-
grams. Perpetually low-performing operators
and programs are terminated by the Florida
Department of Juvenile Justice, with resources
and youths shifted to better performing coun-
terparts. Through the Redirection program,
which enhances juvenile probation funding
for evidence-based non-residential options in
jurisdictions that reduce residential commit-
ments, Florida has dramatically lowered the
total number of youths in residential settings
even while recidivism has declined.”

Conclusion

At a time of strain on public resources, there
is an urgent need to better align correctional
funding and goals through creating positive
incentives. Whether in publicly or privately
operated programs, policymakers and agency
leaders must implement clear, outcome-ori-
ented performance measures, coupled with
funding that is tied at least in part to results,
rather than the traditional approach of sim-
ply basing funding on the volume of offenders
served. This new performance-oriented para-
digm will lay the groundwork for a corrections
system that does not grow larger, but instead
becomes more effective in delivering a greater
degree of public safety, restitution for victims,
and rehabilitation of offenders for every dollar
spent. %
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