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In October of 2011, the state of Texas announced it was
seeking approval from the U.S. Center for Medicaid and
CHIP Services (CMS) to continue the Women’s Health
Program as part of its Medicaid program. The Women’s
Health Program, a demonstration project under Medic-
aid, provides preventative health services for more than
130,000 low-income women a year in Texas. On Decem-
ber 12, 2011, however, CMS indicated that it was planning
to deny approval of the program.'

Atissue in the dispute is a provision in SB 7—passed by the
Texas Legislature in June of 2011—that places restrictions
on the payment of funds to abortion providers. Section
1.19 of SB 7 provides: “The department shall ensure that
money spent for purposes of the demonstration project
for women’s health care services ... is not used to perform
or promote elective abortions, or to contract with enti-
ties that perform or promote elective abortions or affiliate
with entities that perform or promote elective abortions.”

The federal government’s threatened actions raise matters
of state sovereignty that go beyond the politically charged
issue of abortion. Under current case law, the federal gov-
ernment may constitutionally place reasonable conditions
on the receipt of federal funds by states.” However, recog-
nizing the danger that conditional federal grants pose to
the independence and sovereignty of the states, the Su-
preme Court has long required that conditions on federal
funding to states must be unambiguous.* Conditions can-
not be implied, but must be clearly stated in federal law.

Nothing in the federal Medicaid statutes prevents states
from imposing additional requirements for Medicaid pro-
viders beyond what is federally required. In refusing to ap-
prove Texas’ application, CMS has cited Section 1902(a)
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(23) of the Social Security Act, which is codified at 42
US.C. § 1396a(a)(23). Section 1902(a)(23)(A) provides
that “any individual eligible for medical assistance (in-
cluding drugs) may obtain such assistance from any insti-
tution, agency, community pharmacy, or person, qualified
to perform the service or services required...” ]2 Section
1902(a)(23)(B) further provides that “an enrollment of an
individual eligible for medical assistance in a primary care
case-management system... a medicaid managed care or-
ganization, or a similar entity shall not restrict the choice
of the qualified person from whom the individual may re-
ceive services....” ]7¢ According to CMS, the Texas Wom-
en’s Health Program is inconsistent with Section 1902(a)
(23) because it “would restrict beneficiary choice of quali-
fied family planning providers.””

This is a misreading of the statute. As the federal courts
have repeatedly held, Section 1902(a)(23) does not apply
to state actions that have only an “incidental burden on
their right to choose Instead, Section 1902(a)(23) is de-
signed to prevent cases were a state eliminates all choice
of providers.’

continued on back



Texas Public Policy Foundation

In addition, CMS’ interpretation is inconsistent with oth-
er provisions of federal law and regulations. For example,
Section 1902(p)(1) provides that “[i]n addition to any other
authority, a state may exclude any individual or entity ...
for any reason for which the Secretary could exclude the in-
dividual or entity from participation in [Medicare].” This
provision “permit[s] a state to exclude an entity from its
Medicaid program for any reason established by state law.”"!
This is corroborated by the U.S. Department of Health and
Human Services’ own regulations, which state that “[n]oth-
ing contained in this part [regarding State-initiated exclu-
sions from Medicaid] should be construed to limit a State’s
own authority to exclude an individual or entity from Med-

icaid for any reason or period authorized by State law.”'?

When it comes to ignoring the clear language of federal law
and court precedent, CMS is a repeat offender. Last year
CMS cut off funding for a similar program in Indiana be-
cause it excluded abortion providers from receiving fund-
ing. Indiana’s petition for rehearing of this denial is current-
ly pending. However the dispute over the Women’s Health
Program is resolved, the controversy serves to highlight the
danger that conditional federal grants pose to state sover-
eignty. The Supreme Court warned more than 75 years ago
that unless the power of the federal government to condi-
tion federal grants was checked, it could “become the in-
strument for total subversion of the governmental powers
reserved to the individual states”’® The current controversy
is a timely reminder of this warning. %
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