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Creating Criminal Penalties for Non-Compliance
with Animal Identification Rules
Bill Analysis: House Bill 2525

by Marc A. Levin & Vikrant P. Reddy

ouse Bill 2525 (HB 2525) by Rep. Tim Kleinschmidt

amends section 161.041(c) of the agriculture code to
delegate additional powers to the Texas Animal Health
Commission (TAHC) to create and enforce criminal of-
fenses. The bill is overbroad and an example of “over-
criminalization,” the misguided tendency of government
to use criminal law to regulate behavior not traditionally
criminal, including ordinary business activity such as, in
this case, ranchers failing to report all movements of all of
their animals.

The federal National Animal Identification System (NAIS)
of 2004 looms large behind this bill. The NAIS was a
short-lived federal program designed to require individu-
als to register animals handled on their premises with a
15-character radio-frequency identification tag and re-
port any movements of the animals. The NAIS was os-
tensibly intended to address isolated outbreaks of disease
through quarantines, but it was needlessly overreaching,
and it raised both civil rights and financial concerns. In
2010, the federal government announced the end of the
program, but it is now using federal funds to cajole states
to adopt their own “traceability” programs that similarly
mandate tagging animals and reporting their movements.

Spurred by the prospect of obtaining federal funds, in-
dividual states are now pursuing animal identification
schemes of their own, and many are nearly as overreach-
ing. In Texas, administrative authority for animal iden-
tification and tracking has been delegated to the TAHC.
HB 2525 would significantly expand the TAHC’s admin-
istrative authority by providing penalties for people who
knowingly fail to properly handle an animal “the move-
ment of which is restricted under the rules adopted by
[TAHC]” In effect, the TAHC would be authorized to
make its own rules and set its own criminal penalties for
violations of these rules.
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Although it is reasonable and practical for the Legislature
to delegate certain functions to administrative bodies, it
is unwise to allow such bodies to designate any of their
rule violations as a criminal offense. The Legislature is the
body that should specify exactly what conduct constitutes
a criminal offense. Doing otherwise would transfer the
power to take away an individuals liberty from duly elect-
ed officials to unelected commission members. Moreover,
as each day brings new agency rules and revisions of exist-
ing rules, these broad delegation provisions make it vir-
tually impossible for businesses and individuals to keep
track of what constitutes criminal conduct, undermining
the fair warning principle.

Yet another problem with HB 2525 is the inadequacy of it
mens rea protections. “Mens rea” refers to the mental state
that is necessary for criminal culpability—all crimes must
consist of a bad act (actus rea) and a bad intent (mens rea).
In this bill, the existence of the word “knowingly” in sec-
tion 161.041(c) may appear to offer some protection, but
in fact it is of limited benefit. The language would likely be
interpreted by courts as only requiring that the defendant
knew he failed to tag or report the movement of the ani-
mal, not that he knew he failed to comply with a rule set
by the commission. In other words, the bill would ensure
a “mistake of fact” defense, but not a “mistake of law” de-
fense. The longstanding maxim that “ignorance of the law
is no excuse” was sensible when criminal law was limited
to traditional offenses such as murder, rape, and theft, but
in a world with thousands of “boutique” offenses (Texas,
for example, has over 1,700 criminal laws, including eleven
felonies related to oysters), the maxim is less applicable. In
this context, for instance, farmers and ranchers have been
breeding and transporting animals for centuries while
reasonably believing that they did not need to consult the
government every step of the way.
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Small farmers and ranchers are particularly at risk under
HB 2525. Large agribusiness operations might be able to
devote resources to monitoring the actions of the TAHC
and complying with its rules, but it is unlikely that small
farmers and ranchers will be able to do so.

In the interest of preserving accountable government and
sensible criminal law, the House Agriculture and Livestock
Committee should replace the criminal penalties in HB
2525 with civil or administrative fines. In addition to better
preserving the traditional role of criminal law, this change
would better preserve limited prosecutorial resources be-
cause civil and administrative fines do not generally re-
quire the involvement of a court. Finally, HB 2525 should
require that the TAHC establish a “safe harbor” provision
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that protects animal owners from liability or penalty if no
harm has occurred as a result of their rule violation and
if they have taken prompt steps to come into compliance.

It is troubling that Texas would contribute to the overall
expansion of government regulation in a bill that essential-
ly imposes a state scheme similar to the NAIS. Requiring
all farmers and ranchers to report every movement of ev-
ery animal to the government goes beyond the traditional
role of government in this area—managing isolated out-
breaks of disease through quarantines. At a minimum, it is
important that sweeping authority to create new criminal
penalties not be delegated to a state commission in service
of this intrusive and burdensome growth in government
regulation. ¥
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