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 Interest of Amici  

Amici is an economist and a professor of economics at the University of Texas 

at San Antonio, and for seven years was the editor of the Journal for School Choice.  

He is also the founder and editor of the School System Reform Journal, author of 

several books on the issue of economics and school reform as well as numerous 

articles on the economics of various public issues including, but not limited to, 

school system reform.  Amici has been an invited speaker to the Texas Legislature 

(2015), the American Legislative Exchange (2014), the State Policy Network (2014) 

and the Cato Institute (2005).  A copy of Amici’s curriculum vitae is attached in the 

Appendix to this brief.  See Item (1), Appendix.  (Amici files this brief, solely in his 

individual capacity, and not as a representative of the University of Texas of San 

Antonio.)  

Amici acknowledges the principle of judicial restraint and that courts, 

including this Court, should defer to the State Legislature on the mechanism(s) 

chosen to provide the “efficient mechanism for the public dissemination of general 

knowledge” as required by the Texas Constitution. TEX. CONST. art. VII, § 1.  

However, the Court has traditionally reserved to itself the right to rule on whether 

the mechanism selected by the State Legislature meets the state constitutional 

requirements established by the Court.  Amici seeks to provide this Court with 

economic facts and figures to underscore the fact that the current mechanism for 
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public education is not efficient and therefore does not meet the Texas Constitution 

mandate expressly required of the State Legislature.   

Amici freely admits that he is a proponent of school choice, advocating the 

various tools of education savings accounts, tuition tax credits, tuition vouchers, and 

strong charter school laws that include ‘price control’.  Amici’s brief will summarily 

list a recitation of the possible solutions that the State Legislature may resort to in 

fixing a public educational system that is clearly broken.  However, Amici does not 

list those potential alternatives with the aim of urging this Court to act in forming or 

even suggesting mechanisms to the State Legislature that meet the Texas 

Constitution.  Instead, these alternatives are mentioned as possible solutions to 

assure this Court that it in ruling that the existing public school system is 

unconstitutional, it is not casting the State Legislature into a problematic abyss from 

which it cannot emerge.  There are solutions to the current broken state of our state 

public system.  This Court, in ruling that the current public school system is so 

fundamentally and fatally inefficient that it fails to meet the minimal standards of 

efficiency required by the Texas Constitution, is not only is acting well within its 

jurisdictional ambit but is fulfilling its duty in requiring that the State Legislature 

adhere to the Texas Constitution of designing and implementing an educational 

system that provides “a general diffusion of knowledge” that is efficient. 
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I. The Current System of Public Education in Texas is a Monopoly 

 

A. According to the traditional measure of industry competitiveness, 

Texas public education is a monopoly.  

Monopolies are nothing new in society.  Monopolies can be established by 

a government, form naturally or form by integration.  For monopolies formed or 

at least sanctioned by government, the presumption at least is that the monopoly 

is in the best interest of society.  An example of a government-granted monopoly 

(also sometimes referred to as a “de jure monopoly”) would be the granting of 

copyrights, trademarks, and patents.  These forms of monopoly sanctioned by 

government have an ostensibly beneficial interest to society, either in terms of 

encouraging innovation or invention, or in the case of trademarks specifically, 

avoiding consumer confusion as to the source of (i.e., the manufacturer, 

distributor or marketer) of goods or services.  There is little doubt that in creating 

the public education system, the framers of the 1875 Texas Constitution intended 

any such monopoly effectively exercised by that system to be beneficial in nature 

to society as a whole, and inherently optimal.  

To begin this discussion, Amici believes it is necessary to underscore that 

the Texas public school system effectively functions as a monopoly.  The 

traditional measure of industry competitiveness (i.e., whether a state of industry 
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monopoly potentially exists) is the Herfindahl–Hirschman Index (HHI).2  The 

HHI is an economic concept widely applied in competition law, antitrust3, and 

also technology management4.  The United States Federal anti-trust authorities 

such as the Department of Justice and the Federal Trade Commission use the HHI 

as a screening tool to determine whether a proposed merger is likely to raise 

antitrust concerns. 

Applying the HHI entails measuring the largest firms’ market share, and 

then summing the square of their market shares.  So, for example, suppose an 

industry has only two firms, A and B.  If A and B share the market equally (50% 

each), the HHI = 0.52 + 0.52 = 0.25 + 0.25 = 0.5.  If Firm A has a 90% market 

share, and B has the other 10%, the HHI = 0.92 + 0.12 = 0.81 + 0.01 = 0.82.  

Additionally, the effect of squaring the numbers make market shares of 10% or 

less virtually disappear. 

                                                           
2  See Wikipedia article on Herfindahl-Hirshman Index at 

https://en.wikipedia.org/wiki/Herfindahl_index; see also “The Herfindahl-Hirschman Index”, 

technical advisory abstract issued U.S. Federal Reserve Bank - St. Louis  (March, 1993) at 

https://fraser.stlouisfed.org/docs/publications/FRB/pages/1990-1994/33101_1990-1994.pdf 

 
3 USDOJ 2010 Merger Guidelines, Section 5.3. (http://www.justice.gov/atr/horizontal-merger-

guidelines-08192010) 

 
4 See Wikipedia article on Herfindahl-Hirshman Index at 

https://en.wikipedia.org/wiki/Herfindahl_index, endnote 2, citing Catherin Liston-Hayes, Alan 

Pilkington, “Inventive Concentration: An Analysis of Fuel Cell Patents,” 

(http:/dx.doi.org/10.3152/147154304781780190) Science and Public Policy, (2004).  Vol. 31, 

No. 1, p. 15-25. 
 

https://en.wikipedia.org/wiki/Herfindahl_index
https://fraser.stlouisfed.org/docs/publications/FRB/pages/1990-1994/33101_1990-1994.pdf
https://en.wikipedia.org/wiki/Herfindahl_index
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An HHI below 0.01 (or 100 if percents are used as whole numbers) 

indicates a highly competitive index. 

An HHI below 0.15 (or 1,500) indicates an unconcentrated index. 

An HHI between 0.15 to 0.25 (or 1,500 to 2,500) indicates moderate 

concentration. 

An HHI above 0.25 (above 2,500) indicates high concentration (i.e., the 

likely presence of a monopoly-like condition. 

  An HHI = 0.81 (or .82, if you add the 10% market share provider from 

Amici’s example above) is more than triple the standard threshold of about 0.25 

to gain the U.S. Justice Department, Antitrust Division’s attention for a possible 

anti-trust lawsuit to break up the largest firms due to their monopoly power with 

the HHI above that level5. 

 Using ‘Snapshot’ data from the Texas Education Agency for 2012 and 2010 

(ritter.tea.state.tx.us/perfreport/snapshot/2010/), Amici estimated the average 

HHI for Texas to be 0.83 for 2010 and 0.81 for 2012.  Because the state public 

school system was not notably changed by either the 2013 or 2015 legislature, it 

is reasonable to conclude that the current (2015) HHI, were such figures publicly 

                                                           
5 “Herfindahl-Herschman Index” (http://www.justice.gov/atr/public/guideline/hhi.html).  

USDOJ.  See also Horizontal Merger Guidelines (08/19/2010)” 

(http://www.justice.gov/atr/public/guidelines/hmg-2010.html) 
 

http://www.justice.gov/atr/public/guideline/hhi.html
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available, have not materially changed6.  As a consequence, using the HHI and 

the aforementioned USDOJ and USFTC standards, the Texas public school 

system (with an HHI hovering around .83 to .81) is a monopoly by accepted legal 

and economic standards. Backing into the numbers then, typically you would find 

that on the average, the public school district enrolls at least 90%-91% of an area’s 

school-children.   

II. Monopolies are Characteristically Inefficient. 

Given that the Texas public school system functions as a de jure monopoly, 

it is noteworthy that in the field of economics it is commonly accepted that 

monopolies often go hand-in-hand with inefficiency.  Major inefficiencies 

associated with monopolies include: (1) allocative inefficiency prices borne by 

consumers will tend to higher (i.e., in the case at hand, the financial costs to the 

taxpayer and the State of Texas in subsidizing the public school system), output 

lower (i.e., meaning either the quantity or even the quality of the product or 

services rendered by the monopoly); (2) weakened market forces (meaning, that 

when consumers of a product have many alternatives, producers must serve their 

                                                           
6 Amici’s HHI estimates are statewide averages with larger HHI’s for places with fewer alternatives 

to school district traditional public schools, and less than that where there are more alternatives 

(chartered public schools and private schools).  Since the state’s largest urban areas contain the 

vast majority of charters and private schools, and to make sure that nearly zero competition areas 

don’t mask significantly greater competition in others, Amici examined the TEA Snapshot data for 

Harris County (Houston) and Dallas County, and calculated HHIs that were only barely below the 

statewide average. 
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customers efficiently in order to stay in business. If consumers can't purchase 

competitive products easily, the monopolist doesn't need to worry a lot about 

losing customers when poor service or a poor quality good is provided); (3) favor  

seeking (i.e., the creation of high entry barriers; an example of this might be the 

current teacher certification program which fails to allow individuals with either 

equivalent industry experience or those holding PhDs in a subject taught at a 

public school to teach without receiving ‘teacher certification’.  Consequently, 

Amici, despite being a professor of economics at a university, would be 

“unqualified” to teach at a public high school.  Another market entry barrier is 

the statutory cap based on the number of charter schools that can be created, 

limiting the effective amount of competitive alternatives that are provided in the 

market.)    

While monopolies can present a common sense and efficient means for 

addressing certain issues (such as the United States armed forces having a 

‘monopoly’ on national defense), it is a given that monopolies are prone to 

inefficiency in classic economic theory, and therefore a monopoly’s claim to be 

efficient at its assigned task(s) should be viewed with a jaundiced eye by this 

Court.  Amici’s viewpoint of the typical failure of monopolies is based not only on 

his training as an economist, but the practical observance of economic systems in 

the United States and throughout the world over the last thirty-three years, including 
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the failures of government run, command-and-control economies around the world 

(such as those of the failed Soviet Union, as well as the current communist regimes 

of Cuba and Venezuela, where reports of shortages and lack of access to goods and 

services we take for granted in the United States are the stuff of common knowledge, 

easily verified by a review of news periodicals).   

III. There is More Than Sufficient Evidence that the Current System of 

Public Education is Inefficient and Ineffective 

One of the questions before this Court is whether the Texas public school 

system is a qualitatively “efficient” means of the transfer of general knowledge 

as required by the Texas Constitution.  Because there are no publicly available 

statistics to measure the qualitative “efficiency” of the Texas public school 

system, this might have been a problematic inquiry for the Court were it not for 

the widespread and available observation that the public school system is failing 

to produce well-educated graduates on a consistent basis. 

A. The Vast Majority of Texas Professors of Economics would Agree 

that the Public School Delivery System for Grades K-12 is Not 

Efficient. 

Amici submits with this brief a 1994 study of Texas’ economics professors 

entitled “Efficiency of the Texas Public School Delivery System”.  See Item (2), 

Appendix. The major conclusions of that study, with which Amici agrees, are a 
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damning indictment of the ability (or the inability) of the public school system to 

prepare its graduates for college and university: 

a. Less than four percent (4%) of Texas economics professors consider 

the Texas education delivery system to be efficient.   

b. Eighty-three percent (83%) of the professors surveyed believed that 

the public delivery system for grades K through 12 is not efficient 

or not as efficient as it could be. 

c. Eighty-seven percent (87%) of these professors believe providing 

consumer choice will enhance efficiency of the system. 

d.  Most economic professors think that our schools are not delivering 

the results needed by society.  Only 2.8% felt our children are well 

prepared for college. 

e. Less than 6% thought Texas public schools are doing a good job in 

providing a general diffusion of knowledge to Texas students. 

This almost unanimous opinion among Texas Professors of Economics shows 

that lack of competition and market forces produces inefficiency.  While the 

referenced survey of economists was conducted in 1994, there have been no changes 

in the structure of the public education system which Amici believes would change 

the results of this survey.  The public school system cannot be efficient as it is 
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certainly not effective, and expenditure of monies with ineffective results is not an 

efficient system. 

B. Additional Indications that the Texas Public School System is 

Ineffective and is therefore Inefficient.  

In March, 2013, the Texas Legislative Study Group, during the 83rd Regular 

Session of the Texas Legislature, issued the sixth edition of a report entitled “Texas 

on the Brink”.  www.TexasLSG.org/TexasOnTheBrink. See Item (3), Appendix.  The 

purpose of the study was to highlight the various societal issues the State needs to 

confront, including the state of the education system.  Among the statistics cited by 

the report were: 

 Average Scholastic Achievement (SAT) Scores - Texas was ranked 47th 

(50th = lowest, 1st = highest) among the 50 states.7 

 High School Graduation Rate – Texas was ranked 44th among the 50 

states.8 

 Percentage of Population Graduated from High School – Texas was 

ranked 50th among the 50 states.9 

                                                           
7Texas Legislative Study Group ,“Texas on the Brink”, (March, 2013), 

www.TexasLSG.org/TexasOnTheBrink, p. 4 

  
8 Id. 

 
9 Id., at p. 11. 

 

http://www.texaslsg.org/TexasOnTheBrink
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The report goes on to cite the following statistics for the 2010-2011 class year: 

 28 percent of Texas 4th graders read at or above NAEP proficiency 

levels, 3 percent below the national average.10 

 27 percent of Texas 8th graders read at or above NAEP proficiency 

levels, 4 percent below national average.11 

 4th graders eligible for the National School Lunch Program performed 

14 percent lower than ineligible students at NAEP basic math levels.12 

 8th graders eligible for the National School Lunch Program performed 

18 percent lower than ineligible students at NAEP basic math levels.13 

 In 2010, 31 percent of teachers in high poverty middle schools were 

assigned to courses outside their field of expertise.14 

                                                           
10 Id.   

 
11 Id. 

 
12 Id. Eligibility for free/reduced-price school lunch is an indicator of low family income, 

according to the National Assessment of Educational Progress (NAEP). 

 
13 Id.  Eligibility for free/reduced-price school lunch is an indicator of low family income, 

according to the National Assessment of Educational Progress (NAEP). 

 
14 Id. 
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 Teachers at Texas schools that have a 97.5 percent or higher minority 

enrollment performed much lower on the Teacher Quality Index (TQI) 

rating compared to schools with the lowest minority enrollment.15 

While there are a number of interesting findings in the report regarding the 

state of public education, perhaps the most disheartening is the clear disadvantage 

that Hispanic and black students face in the Texas public school system.  Page 12 of 

the 2013 “Texas On The Brink” report touches upon the achievement gaps between 

white versus Hispanic or black students, as measured by the National Assessment of 

Educational Progress (NAEP).16 The report first explains the significance of the 

“achievement gap” measurement, and then goes on to lay out the significant 

superiority in scores by white children in math and reading skills over both Hispanic 

and black children.  The disparities between the white versus Hispanic and black 

children uniformly increase from 4th grade to 8th grade, indicating that as the children 

age through the school system, the educational opportunities for white children 

improve, while they correspondingly diminish for Hispanic and black children.  

While some of these disparities have marginally improved, the disparities remain 

significant. 

  

                                                           
15 Id. 

 
16 Id., at p. 12. 
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IV. The Results and Consequences of Continued Inefficiency 

 The typical concern of a mediocre or failing educational system is the 

consequential ebbing of our workforce’s skill levels, threatening our international 

competitiveness.  That is a valid concern.  Without a skilled workforce, our State 

and our country will diminish in its economic prosperity.  Low-performing school 

systems severely narrow the adult occupational and cultural options of 

schoolchildren.  For example, the United States’ inherent propensity to develop an 

interest in science, engineering, and other deeply intellectual pursuits is probably 

much lower than it otherwise should be.  Evidence of this failure is the high 

percentage of foreign-trained faculty in U.S. universities, especially in the so-called 

STEM fields (Science, Technology, Engineering, and Math). 

That narrowing of adult options doesn’t necessarily translate into low life-

time earnings.  It is possible to have only one really developed skill and earn a good 

income.  However, narrow specialization and a lack of adaptability due to a lack of 

breadth in skills and knowledge makes an individual, and by extension, that 

individual’s community and his/her State, vulnerable to change in circumstance, 

technology, and the economy.  However, in addition to the threat a mediocre or 

failing educational system has to our economic prosperity, Thomas Jefferson warned 

that “(i)f a nation expects to be ignorant and free, in a state of civilization, it expects 
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what never was and never will be.”17 Beyond the dismal statistics of poor math and 

reading scores, and the inability of students to meet the challenges they face once 

they graduate, a failure to properly educate our children and provide them with the 

opportunity to succeed sows the seeds of not only their individual failure, but the 

failure of our State and our republic. 

V. Credible Alternatives Exist to the Current System of Public Education 

Amici concludes it’s brief to this Court by underscoring that there are tools 

and alternatives to the current system of public education that the Texas Legislature 

may explore in its search for an efficient mechanism to educate Texas’ children.  The 

monopoly status that our public school system enjoys creates inefficiencies, and one 

size cannot fit all.  One approach is to level the playing field, financially, between 

public schools, including chartered public schools, and alternatives to public schools 

that for-profit and not-for-profit entrepreneurs believe are useful and financially 

viable additions to the menu of schooling options.  Examples of this approach would 

be the granting of education savings accounts (ESA) to parents that opt one or more 

children out of the public school system.  Such a law was just enacted by the State 

of Nevada which avoids the shortcoming of other states’ ESA programs in that there 

is no limits to eligibility on the number of children who can participate, and funding 

                                                           
17 Letter to Colonel Charles Yancey, written January 6, 1816, 

http://www.yamaguchy.com/library/jefferson/yancey.html 
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for Nevada’s ESA has not been capped; however, Nevada’s ESA average annual 

deposit is $5,100… far less than the typical public school district expenditure per 

pupil.18 

Tuition tax credits and vouchers are also tools to open the public education 

system (distinguishable from a ‘public school system’) to a wider, more diverse 

array of schooling alternatives.  Charter schools can serve the same purpose, 

especially if no price controls are required by the State, but the schools are allowed 

to charge upon market supply and demand, including the parents’ perception of the 

value being provided by the school in educating their children. 

Finally, Amici points out the recently developed option of “course choice”.  

Course choice allows a student to take a course via computer (typically via the 

Internet) as a means of dealing with inadequate teacher staff or an advanced level 

course (e.g., advanced chemistry or mathematics).  Course choice is an option is 

offered in several states, including Texas, and Amici recommends that the Texas 

Legislature make that option more universally available Texas students.  See, 

Expanding the Education Universe: A Fifty-State Strategy for Course Choice, by 

Michael Brickman, Fordham Institute, 

                                                           
18 See Fact Sheet, Friedman Foundation for Educational Choice at 

http://www.edchoice.org/school-choice/programs/Nevada---Education-Savings-Accounts/; see 

also Nevada Department of Education website,  

http://www.doe.nv.gov/Legislative/Education_Savings_Accounts/. 

http://www.edchoice.org/school-choice/programs/Nevada---Education-Savings-Accounts/
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http://edexcellence.net/publications/expanding-the-education-universe-a-fifty-

state-strategy-for-course-choice. 

 

VI. Prayer 

For the reasons stated above, Amici prays that the prayer and relief sought by 

Appellant Efficiency Intervenors be granted. 

Respectfully submitted, 
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Texas Bar No. 08349800 
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