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Chairman and Members of the Committee:

My name is Leigh Thompson and I am a policy analyst in 
the Armstrong Center for Energy and Environment at the 
Texas Public Policy Foundation, a nonprofit, non-partisan 
free market think tank based here in Austin. Thank you for 
the opportunity to speak today regarding HB 2080.

Rather than debate the existence of climate change, con-
sider that a reduction in global temperature of 0.02º C is 
not worth Texas’ state sovereignty, economic stability, or 
sacrifice of the most successful electric grid in the country. 
These are the terms of acceptance of the U.S. Environmen-
tal Protection Agency’s (EPA) Clean Power Plan (CPP)—or 
any other plan that seeks to reduce CO2 through shuttering 
coal-fired power plants. 

The EPA released the Clean Power Plan in June 2014. This 
proposed rule mandates a 30 percent reduction in CO2 
emissions from existing electric generation by 2030 from 
2005 levels. The CPP would require a re-engineering of our 
nation’s electric generation and arrogate long-held state au-
thority over electric utilities to impose federally centralized 
low-carbon operation of the nation’s electric power system. 

Packaged under the auspices of choice, the EPA’s proposed 
rule mandates that states submit an implementation plan 
one year after release of the final rule. If a state fails to sub-
mit a plan, or if the EPA rejects the plan, the EPA would 
seize control of the offending state’s electric grid and imple-
ment a plan of its own construction. To date, neither the 
final rule nor a model of the federal implementation plan 
has been promulgated, though the EPA has stated its intent 
to do so late this summer. 

Four Building Blocks of the Clean Power Plan1

1. Building Block 1 mandates a 6 percent heat-rate (fuel ef-
ficiency) improvement for each coal-fired power plant. 
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2. Building Block 2 envisions an increase in utilization of 
combined cycle natural gas plants by 70 percent of the total 
electric generation capacity and an according reduction in 
coal-fired generation. 

3. Building Block 3 requires a massive deployment of renew-
able energy to average 13 percent of state capacity across 
the country. However, modeled targets vary widely between 
the states. Texas is assigned the highest target, a 150 percent 
increase of its already installed renewable capacity. 

4. Building Block 4 focuses on demand for electricity rather 
than supply. It would require states achieve annual incre-
mental savings in demand of 1.5 percent, measured as a 
percent of retail sales avoided through demand side man-
agement measures. Incremental savings are understood as 
a reduction in electricity use connected with new energy 
efficiency programs in a given year.

Under the Clean Air Act, the EPA is authorized to regulate 
pollutants at the physical source of the emissions from in-
dividual industrial facilities—commonly described as “in-
side the fence” of the power plant. Yet, the core measures in 
EPA’s proposed CPP require wide-ranging actions “outside 
the fence” extending—state by state—to the entire national 
system of electric generation. Once the EPA asserts author-
ity beyond the source “inside the fence,” its power to compel 
lacks a limiting principle under the law.

While the first building block is the only one of the four that 
operates “inside the fence,” the heat-rate mandate is likely 
unachievable for most coal plants in the country. Due to 
the relative youth of the coal fleet in Texas, many coal-fired 
plants have already optimized their heat-rate efficiencies. 
Industry sources indicate that a one-to-three perecnt reduc-
tion is all that would be achievable. 
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Forced fuel switching mandated by Building Block 2 would necessitate the closure of hundreds of coal-fired plants across 
the country, and in Texas, as many as 19 to 25. Coal-fired plants, representing 16,500 out of 110,000 megawatts of generat-
ing capacity, may prematurely retire within the next three years as a result of costs to comply with the CPP and the EPA’s 
recent Mercury Rule. 

Closure of coal-fired plants alone is enough to raise significant questions about grid stability, but coupled with an increase 
in reliance on renewables like intermittent wind generation, the likelihood of statewide brownouts during peak usage 
times becomes all but certain. 

Under the CPP, the EPA attempts to assert its authority to regulate everything and anyone who has an effect on CO2 emis-
sions. This includes retail consumers who use electricity from a plant to charge their phone, watch TV, use the air condi-
tioner—or worse yet, charge their electric car. 

Generation
At its heart, the CPP is no more than a base attempt to eliminate coal-fired power plants. Texas generates 11 percent of the 
country’s electricity. However, under the CPP Texas is tasked with 17 percent of the nationwide CO2 reduction—a burden 
far heavier than any other state. In fact, Florida and Louisiana, the states with the next highest reduction burdens, have 
reduction targets that are half that of Texas’. 

In order to achieve this lofty reduction of CO2, the EPA envisions an increase in utilization of combined cycle natural gas 
plants by 70 percent of the total electric generation capacity. However, if Texas relied on natural gas plants to meet 100 
percent of demand, CO2 emissions would still exceed the standards set out in the Clean Power Plan. 

Currently Texas leads the nation in renewable electric generation with 12,000 megawatts of installed wind generation. If 
Texas were considered a nation, it would rank fifth in largest renewable capacity. Yet, the CPP requires Texas increase its 
renewable generation by 150 percent—higher than any other state. 

The Clean Air Act
Plainly, the EPA’s plan attempts to rewrite the Clean Air Act (CAA) and expand the scope of its authority in breathtaking, 
baseless, and unconstitutional ways by claiming authority under §111(d) to regulate source emissions from power plants 
already regulated by §112 of the Clean Air Act.2  

The EPA’s assertion of authority, that it is authorized to regulate CO2 emanating from existing sources under §111(d), fails 
on its face. Section 111(d) provides: 

Standards of performance for existing sources; remaining useful life of source

(1) The Administrator shall prescribe regulations which shall establish a procedure similar to that provided by sec-
tion 7410 of this title under which each State shall submit to the Administrator a plan which

(A) establishes standards of performance for any existing source for any air pollutant

(i) for which air quality criteria have not been issued or which is not included on a list published under sec-
tion 7408 (a) of this title or emitted from a source category which is regulated under section 7412 of this 
title… 3

Section 112 or, “Section 7412,” refers to the section of the Clean Air Act which establishes programs for protecting public 
health and the environment from exposure to 188 listed air pollutants4—notably, CO2 is absent from this list. Anticipating 
that the EPA would regulate electric power plants under §112, as part of the 1990 amendments, Congress enacted §112(n)
(1) to evaluate regulation of those plants under §112 within three years. In 2000, the EPA included coal-fired electric gen-
erating plants as part of its “source category” under §112 and since then it has never ceased.5

Simply, if an existing source is regulated by the EPA under §112, it may not be regulated under §111(d) as well. 
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Agencies are a creature of statutory creation, and as such, they possess only the authority Congress imbues them with. 
Absent Congressional direction, agencies are not permitted to expand their authority. If Congress had intended for the 
EPA to regulate CO2 as a hazardous or dangerous emission under §112 or §111(d), then Congress would have affirmatively 
done so. 

State Sovereignty
Constitutional scholar and liberal icon Laurence Tribe testified in March before the U.S. House committee on Energy and 
Commerce. He asserted that “[the CPP’s] submissive role for the States confounds the political accountability that the 10th 
Amendment is meant to protect. The EPA’s plan will force States to adopt policies that will raise energy costs and prove 
deeply unpopular, while cloaking those policies in the Emperor’s garb of state choice[.]” “Such sleight of hand,” Tribe says, 
“offends democratic principles by avoiding political transparency and accountability.”6

In the recent oral arguments for King v. Burwell, a case with significantly similar federalism issues to those at issue here, 
Justice Kennedy noted that “serious constitutional problem[s]” can result if a federal statute were interpreted as threaten-
ing the citizens of a state with significant injury unless the state agreed to follow federal policies.7  Further, states could not 
have expected that when the Clean Air Act was adopted and they took on costly implementation plans to regulate conven-
tional pollutants from sources like power plants, that the EPA would eventually seek to phase out those plants entirely by 
regulating CO2, which is produced by every human action. 

Under the CPP, the EPA would not only regulate emissions, but would also regulate electricity production, consumption, 
and distribution within each state. These are matters that have always been deemed to be entirely within a state’s powers. 
The Federal Powers Act provides that states have exclusive jurisdiction over intrastate electricity matters. The CPP would 
allow the EPA to not only dictate the end goal for a state’s energy policy, but also the best way to achieve it—reducing 
states to nothing more than marionettes on federal strings. 

CO2 is a Greenhouse Gas That is Good for the Greenhouse 
CO2 has none of the attributes of a pollutant. Current ambient levels of CO2 in the atmosphere have no direct impact on 
human health. Further, the reverse is true—CO2 is the building block of life and is produced from all human endeavors. 

“CO2 is the chemical compound used by plants to construct their tissues—the food source of animals and humans. The 
EPA may call CO2 a dirty pollutant, but it remains the ‘gas of life’ for living plants and likewise for humans, who depend 
upon plant growth for food.”8 

Conclusion
The CPP would destroy the Texas competitive electricity market and make carbon content—not price, reliability, or safe-
ty—the first priority of electric power to the grid. Making matters worse, the total amount of CO2 emissions the EPA hopes 
to reduce across the country by 2030 would be emitted by China in less than two weeks. 

Let us not rush headlong into futility at the expense of Texas’ sovereignty, economy, and electric grid.
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