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Purpose

The Committee Substitute for House Bill 3331 seeks to clar-
ify standards in the Family Code that DFPS and the courts
rely upon when making life-altering decisions concerning
the removal of children into foster care and termination

of parental rights. Research has shown that children suffer
trauma when they are separated from their parents and
placed into foster care—even for a short time. Since 2009,
the number of Texas children removed into foster care has
increased by nearly 71 percent. These removals are primar-
ily driven by findings of “neglectful supervision,” which are
often rooted in issues of poverty.

HB 3331 aims to—

o Reduce the harm caused to children by unnecessary
separation from their parents,

o  Prioritize support for families over removal,

o Allow children in foster care to either return home or
be adopted more quickly, and

o Protect the fundamental rights of families against
unconstitutional government intervention.

The committee substitute incorporates feedback provided
by a number of stakeholders including DFPS and the Chil-
dren’s Commission.

Analysis

Sections 1, 3, and 8 of the bill address vagueness in the
statutory definition of neglect that can lead to unwarranted
investigations and removals by CPS. These sections prohibit
DFPS from taking custody of a child or seeking termination
of parental rights based solely on evidence that the parents
allowed the child to engage in certain independent activ-
ities appropriate for the child’s age and development. The
committee substitute adds language clarifying that parents
are expected to take reasonable precautionary measures to
provide for the safety of their children before allowing them
to engage in the independent activities listed.

Section 2 requires all petitions or motions filed by DFPS
seeking the removal of a child or termination of parental

rights to comply with Chapter 10, Civil Practices and
Remedies Code, and Rule 13, Texas Rules of Civil Proce-
dure. These two standards mandate that any civil pleading
or motion include only those allegations or factual conten-
tions that have, or likely will have, evidentiary support. This
change was recommended by the CPS Pleading Practice
Workgroup commissioned by the 85th Legislature.

Sections 4, 5, 6, 7, and 10 require consideration of the
emotional trauma that may be suffered by a child as a

result of separation from his or her parents. In making this
determination, DFPS and the courts must consider whether
a reasonably prudent person would determine that the
immediate risk to a child’s physical health and safety caused
by remaining in the home outweighs the emotional distress
that research shows results from removal into foster care.
This determination does not require expert testimony, a
psychological evaluation, or other assessment of the child’s
mental health.

Section 9 of the bill prioritizes the placement of a child who
must be removed from the custody of one parent with the
parent who did not cause harm to the child (the “non-of-
fending parent”). Under this section, the court is required
to make individualized findings with respect to each parent
before ordering removal. This protects the rights of a parent
who did not cause the danger or harm to the child, and who
may be a victim themselves, and reduces the risk of trauma
to the child by prioritizing placement in a familiar setting.
Section 9 provides additional guidance for placement of the
child with a relative or other individual when a person who
is otherwise entitled to possession of the child cannot be
located or if placement of the child with such person pres-
ents a continuing danger to the health or safety of the child.

Section 9 also clarifies the evidentiary standard of proof
that DFPS must meet at the full adversary hearing when
removing a child into DFPS custody. This section deletes
the vague, “person of ordinary prudence and caution” stan-
dard, and replaces it with “preponderance of the evidence,”
which is the default evidentiary standard for any action
taken under the Family Code.
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Section 10 of the bill promotes reunification of a child with
his or her family by requiring that the court order the return
of the child at the end of each permanency hearing unless it
finds that there is a continuing danger to the physical health
or safety of the child and returning the child to the child’s
parent would be contrary to the welfare of the child. The

bill does not prohibit the court from retaining jurisdiction
over the case or issuing temporary orders for the moni-
tored return of the child. This allows families to continue to
receive support necessary to ensure successful reunification.

Section 11 requires that a trial on the merits be brought

to final resolution within 90 days after the trial has com-
menced. A court is permitted to grant one 30-day extension
of the trial under extraordinary circumstances. This section
promotes permanency for children by addressing the prob-
lem of trials dragging on for months or even years beyond
the statutorily required 12-month time limit for resolution
of parental termination suits.

Section 12 promotes timely permanency by requiring
a court to make additional findings that termination of
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parental rights is not possible or is not in the child’s best
interests before awarding the department permanent man-
aging conservatorship. Under Texas law, a child is not free
for adoption until parental rights have been terminated.
These additional findings will allow more children who can-
not be safely returned home achieve permanency through
adoption.

Section 13 addresses the current lack of due process pro-
tections when courts order families to comply with services
requested by DFPS under Section 264.203. This section fixes
this problem by (1) establishing constitutional processes for
courts to order families to comply with services requested
by the department, (2) eliminating the ability of a court to
order services for unprovable future events, (3) requiring
the court to order specific services that are narrowly tailored
to alleviate the effects of abuse or neglect that have occurred
or to reduce a specific continuing danger to the child, (4)
setting clear time limits for services, and (5) allowing a
party to petition the court for termination of the order at
any time.
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